length, that the rope had been "peened" and had a dry core, and that the
lay length of the wire rope had been extended. 4/

In finding that Magma violated section 57.128(a), the judge noted
the argument of Magma's counsel that subsection (d) was too vague to be
enforced and counsel's concession that subsections (a), (b) and (c) set
forth objective enforceable requirements.  The judge agreed that sub-
section (d) was impermissibly vague, and stated that had he not found a
violation of subsection (a) of section 57.128 he would have vacated the
citation.  The judge noted that subsection (a) clearly requires the
non-use and replacement of wire ropes with more than six broken wires in
one lay.  The judge found Jameson's testimony that he observed 12 broken
wires in one lay of wire rope to be more persuasive that that of Donner,
who at the hearing testified that he could see only six broken wires.
The judge therefore concluded that "a violation of subsection (a) ,..
was established as the most credible evidence shows there were more than
six broken wires in one lay of the cited wire rope on the counterweight."
6 FMSHRC at 1526.

After reviewing the record as a whole, we find that the judge's
finding of a violation of subsection (a) is not supported by substantial
evidence.

The judge's finding of a violation rests on the testimony of Jameson.
While Jameson's testimony that during his post-inspection laboratory
analysis he found 12 broken wires in one lay length was unchallenged,
the judge apparently failed to take into account other undisputed,
relevant evidence.  The record as a whole clearly militates against a
conclusion that the Secretary proved that on June 10, 1982, there were
more than six broken wires in any one lay of the wire rope.

First, we note that the inspector testified without contradiction
that on June 10, 1982, he observed a maximum of only four broken wires
in any one lay.  The judge did not make reference to this testimony.
The judge likewise did not make reference to the testimony of Donner
that, when he examined the worst rope lay five days after the citation
was issued and the violation was cited, he was able to find only three
broken wires.

Second, the judge also did not discuss testimony concerning the
possible change in the condition of the wire rope between the date of
the citation and the time the rope was examined by Jameson, eight months
later.  There is no dispute that, following the citation, the wire rope
was removed from the hoist and stored on a reel in an uncovered outdoor
storage area. During this period, it was exposed to the elements,
unwound twice from the reel and dragged along the ground.  Thus, during
the eight-month interval between the issuance of the citation and Jameson's
examination of the rope,-it was exposed to abnormal conditions and
additional stresses.  The judge erred in not evaluating the possible

77  "Peening" is a process whereby the metal in the wire rope flattens
and the flattened metal extrudes beyond the outer edge of the rope. The
extruded metal breaks off and the wire becomes brittle,  6 FMSHRC at
1525, n.2.
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